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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant v. Francisco's Restaurant,
Respondent; 8 U. S.C. 1324a Proceedi ng; Case No. 90100174.

ORDER OF DI SM SSAL- SETTLED

E. MLTON FROSBURG, Adnministrative Law Judge

Appear ances: LEILA CRONFEL, Esq., and WELDON S. CALDBECK,
Esqg., for the Immgration and Naturalization
Servi ce.
HARRY G TATE, Esq., for Respondent.

Pr ocedur al Backgr ound:

Conpl ainant, United States of Anerica, through its Attorney, Leila
Cronfel, filed a Conplaint against Respondent, Francisco's Restaurant,
Inc., on May 24, 1990. Exhibit A of the Conplaint consisted of the Notice
of Intent To Fine, served by the Immgration and Naturalization Service
(INS) on March 27, 1990; Exhibit B was the Respondent's request for a
hearing before an Adninistrative Law Judge subnmitted by Harry G Tate,
Attorney for Respondent and dated April 20, 1990.

On May 29, 1990, the O fice of Chief Adnministrative Hearing Oficer
i ssued a Notice of Hearing on Conplaint Regarding Unlawful Enploynent,
assigning me as the Adninistrative Law Judge in this case and advising
the parties of the hearing place in or around Durango, Col orado on a date
to be established.

The proceeding, thus initiated in this office, involves liability
for civil penalties for violations of Section 274A of the Inmmigration and
Nationality Act (the Act), as anended by Section 101 of the Inmigration
Ref orm and Control Act of 1986 (IRCA), 8 U S.C. Section 1324a. Count |
of the Conplaint alleges 23 violations of failure to properly conplete
section 2 of the Enploynent Eligibility Verification Form (Form |-9).
Count Il alleges one violation of failure to
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conplete sections 1 and 2 of the Form 1-9. Count IIl alleges a failure
to make avail able for inspection the Forns |-9 for nine individuals. The
total civil penalty has been assessed at $7,500. 00.

The parties arrived at a settlenment in this nmatter prior to the
filing of an Answer by Respondent. On July 9, 1990, the parties submitted
a Joint Mbtion to Dismiss predicated upon a Settl enent Agreenent between
the parties. A copy of the Settlenent Agreenent was enclosed with the
Motion. The Motion to Dismiss was executed by Attorney Cal dbeck for the
conplainant and by Attorney Tate for the Respondent. The Settlenent
Agreenent was executed by Attorney Cronfel for the Conplainant and
Attorney Tate for the Respondent.

Al though the regul atory treatnment of dismissals is nore cursory and
less rigorous than is the treatnment of consent findings, 28 CF.R
Section 68.12, nothing contained in the regul ation should be understood
as denying to the Adninistrative Law Judge the power to inquire, indeed,
the obligation in an appropriate case, concerning the formand substance
of an underlying agreenent to obtain a dism ssal

| have carefully reviewed the Settlenent Agreenent and accept it as
the predicate for dismissal of this proceeding, and not as the predicate
for consent findings and a decision by ne as the Admnistrative Law
Judge.

There being no apparent reason to disturb the intent of the parties
to terminate this proceeding and to renit themto a posture as if there
had been no request for a hearing under 8 U S.C. Section 1324a(e)(3), it
is appropriate that | grant the Joint Mtion to Dismiss in the instant
proceedi ng based upon their notification nmade pursuant to 28 C F.R
Section 68.12(a)(2).

In nmy exam nation of the Settlenent Agreenent, | found paragraph 6
to be inconsistent with paragraph 21. | do find paragraph 6 to be the
correct statenent, in that the Settlenent Agreenent does not take effect
until the Adm nistrative Law Judge issues the Order of Dismissal, thus
rendering a final and unappeal abl e order. Paragraph 21, therefore, should
be excl uded.

Accordingly,

(1) The hearing originally scheduled to be held at Durango, Col orado
i s hereby cancell ed.

(2) This proceeding is dismssed, settl ed.

IT IS SO ORDERED: This 26th day of July, 1990, at San Diego
California.

E. MLTON FROSBURG
Adm ni strative Law Judge
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